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QUESTION PRESENTED 


In an action against the United States brought in District 
Court the appellant, seeking to challenge her removal from 
federal employment, sought a money judgment and injunc¬ 
tive relief against the government. 

By order of the Court this brief is limited to the question 
whether the District Court had “jurisdiction to grant either 
the injunctive relief or the compensation sought in this 
action.’’ 
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STATEMENT OF THE CASE j 

This is an appeal from the judgment of the District Court 
dismissing a complaint for lack of jurisdiction an<j also for 
failure to state a claim upon which relief could b^ granted. 
In that complaint, the appellant, Miss Riley, sougjit to con¬ 
test her removal from federal employment. Nanied as the 
only defendant was the 4 ‘Department of the Air Fbrce (The 
United States).” 1 In her complaint, Miss Ri]ey asked 
the District Court: j 

“ (1) To prevent an action of removal for c;)use being 
placed on her record. I 

- i 

1 According to Miss Riley’s affidavit she captioned |he case as 
she did “to clearly indicate that the case is a case against the 
United States.” (R. 7.) 


URT FOR 


(1) 


2 


(2) To immediately restore her to her position if 
removed. 

(3) To compensate her for any time or money lost 
due to the illegal or erroneous removal.’’ (R. 2.) 

After the appeal was filed the United States moved in this 
Court that the appeal be dismissed or that the judgment of 
the District Court be affirmed. We contended that the suit, 
concededlv one against the sovereign alone, could not be 
maintained in the District Court and that the District 
Court’s judgment to that effect was clearly correct. After 
a hearing on our motion this Court ordered that the motion 
be set for argument on the regular appeal calendar, and that 
briefs in support of their positions be filed by the parties. 

APPLICABLE STATUTES AND RULES 

28 U.S.C. 1346: 

(a) The district courts shall have original jurisdic¬ 
tion, concurrent with the Court of Claims, of: 

^ (2) Any other civil action or claim against the 
United States, not exceeding $10,000 in amount, 
founded either upon the Constitution, or any Act of 
Congress, or any regulation of an executive depart¬ 
ment, or upon any express or implied contract with the 
Lnited States or for liquidated or unliquidated dam¬ 
ages in cases not sounding in tort. 

28 U.S.C. 1346: 

(d) The district courts shall not have jurisdiction 
under this section of: 

(2) Any civil action to recover fees, salary, or com¬ 
pensation for official services of officers or employees 
of the United States. 

SUMMARY OF ARGUMENT 

“The Act of October 31, 1951, withdrawing the jurisdic¬ 
tion of the District Court over suits by ‘employees,’ did not 
reserve jurisdiction over pending cases * * * Absent 

such a reservation, only the Court of Claims has jurisdiction 
to herein determine claims for compensation brought by 
employees of the United States even though the District 
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Court had jurisdiction over such claims’’ when th^ action 
was brought. Bruner v. United States, — U. S. —^decided 
March 24,1952. 

The District Court was likewise without power to grant 
the injunctive relief sought against the United States. The 
Administrative Procedure Act is not a waiver of jgovern- 
mental immunity from such suits. Review of agenc^ action, 
where permitted, must still be had in a “court of competent 
jurisdiction.” 5 U.S.C. 1009(b). Cf. Blackmar v. I Guerre, 
— U.S. —, decided March 3, 1952. | 

ARGUMENT 

At the time the District Court dismissed the complaint, 
28 U.S.C. 1346 (d) (2) provided that “The district courts 
shall not have jurisdiction under this section of * * * 

any civil action to recover fees, salary, or compensation for 
official services of officers of the United States.” However, 
on October 31,1951, before Miss Riley had taken hef appeal 
to this Court, the language of the statute was amended to 
provide that the district courts would not have jurisdiction 
of “any civil action to recover fees, salary, or compensation 
for official services of officers or employees of the United 
States.” (Amendment in italics.) 

At the earlier argument on our motion this Coiirt indi¬ 
cated that it desired further argument on the effeejt of the 
amendment of October 31, 1951 on actions filed before that 
date. 

Subsequent to the hearing on the motion the Supreme 
Court handed down an opinion on the question here jin issue. 
Bruner v. United States , — U.S. —, No. 391, decided March 
24, 1952. In the Bruner case the lower courts h|ad held 
Bruner to be an “officer of the United States” i^nd thus 
barred under § 1346 as it existed prior to the amendment of 
October 31, 1951. That amendment became effective after 
the Supreme Court had granted certiorari in the ejase. In 
view of the amendment the Supreme Court found it unneces¬ 
sary to discuss whether Bruner was an “officer!” since 
under the amendment “the jurisdiction of the District 
Court does not extend to actions for compensation brought 


by either ‘officers’ or 1 employees’ of the United States.” 
The judgment dismissing the complaint for want of juris¬ 
diction was accordingly affirmed. In discussing the effect 
of the amendment the court said: 

After certiorari had been granted in this case, the 
Act of October 31, 1951, Pub. L. Xo. 248, became ef¬ 
fective. Section 50 (b) of that Act amended the ap¬ 
plicable clause of the Judicial Code “by inserting, im¬ 
mediately after ‘officers’ in such clause, the words ‘or 
employees’ . . .” As a result of this amendment 
we are confronted at the threshold of this case with the 
question whether the Act of October 31, 1951, with¬ 
drawing the jurisdiction of the District Court over 
actions for compensation brought by “employees,” ap¬ 
plies to an action pending on the effective date of the 
Act. The power of Congress to withhold jurisdiction 
from the District Court “in the exact degrees and char¬ 
acter which to Congress may seem proper for the pub¬ 
lic good” is not challenged. 

* * * * • 


The Act of October 31, 1951, withdrawing the juris¬ 
diction of the District Court over suits by “em¬ 
ployees,” did not reserve jurisdiction over pending 
cases, even though reservation of jurisdiction over 
pending cases had been held required and later had 
been made by Congress in respect to the 1898 pro¬ 
visions withdrawing jurisdiction over suits by “offi¬ 
cers.” Absent such a reservation, only the Court of 
Claims has jurisdiction to hear and determine claims 
for compensation brought by employees of the United 
States even though the District Court had jurisdiction 
over such claims when petitioner's action was brought. 
(Footnotes omitted.) 

As to Miss Riley’s claim for compensation we submit that 
the Bruner decision is controlling and that the judgment of 
the District Court should he affirmed. 

The District Court was likewise without jurisdiction to 
grant the injunctive relief sought by Miss Riley.- The Ad- 

2 Larson v. Domestic dr Foreign Commerce Corp., 337 U.S. 682: 
flit is one thing to provide a method by which a citizen may 
be compensated for a wrong done to him by the Government. 
It is a far different matter to permit a court to exercise its 



ministrative Procedure Act, on which she relies, provides 
that judicial review of certain agency action may b^ had in 
an “applicable form of legal action” in a “cburt of 
competent jurisdiction.” 5 U.S.C. 1009 (b) (etnphasis 
added). That act, however, is not a waiver of jgovern- 
mental immunity from this type of suit. Cf. BXackmar 
v. Guerre y No. 361, decided March 3, 1952 in the Supreme 
Court. See also Almoiir v. Pace , No. 10,295, decided by 
this Court November 23, 1951. 

Accordingly, we submit that the judgment of the District 
Court, dismissing this action against the United States 
for want of jurisdiction, was clearly correct and should 
be affirmed. 

Charles M. Irelan, 

United States Attorney. 

Joseph M. Howard, 

William E. Kirk, Jr., 
Assistant United States Attorneys. 


compulsive powers to restrain the Government froiji acting, 
or to compel it to act. There are the strongest rdasons of 
public policy for the rule that such relief cannot be had 
against the sovereign. The Government, as representative of 
the community as a whole, cannot be stopped in its tracks by 
any plaintiff who presents a disputed question of property or 
contract right. As was early recognized, “The interference 
of the Courts with the performance of the ordinary duties of 
the executive departments of the government, would be produc¬ 
tive of nothing but mischief . . .” (Footnote omitted.) 337 
U.S. at 704. 
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